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(7.0.0. R. Council of Cenfors, ele&ed.apreeably to the XLIV.-Se&ios : — 


* 
e 


~ 
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: of the Conftitytion, after. having’ marufelg confidered. the: frame of `." 


government which has been the rule of political condu& for the inliabi-....— 


tants Of this State; the lalt feptenary ; highly approving the principal part 


_ of iti with the gireatefk-diffidence of their own judgment, and refpe& for the - 


+ - pattiotifm and abilities poffelfed by the formers of the prefent Conftituiion, 
have propoled certain "alterations; heretofore offered to your confideration. 


llo ding A Principally had ja view rendering, government efe cages. <. 
five, and morë wife and energetic’, objects, in the opinion of this Council, ~ 


more. efpecially during the infancy of a Commonwealth, worthy the at- 
tention of.its: freemep : the taxes which-have been. collected fome years 


paf for the Jupport of: government; demonftrace the expediency. of the -< 
former 3 abd every man's obfervation will fuggeft to him the neceffity, for ' 
eut-political happineís and credit, of -having povernment-/properly main- . 
tained, and the judicial and executive" offices. therein Alled by perfons of -` 


thé greateft wildom and virtue. `- - 


EN H 
S € 


5; Inthe propofed alterations, we endeavored to guard in future again - 


- what:is efteémed by this Council (our circumftances confidered)-to have 


^ 


+ 


been ap error in the Conttitution, electing perfons to judicial and execuuve — . 


“arults. during good behaviour ; as it invelted them with eftares in their ofi- 


un ke > à S E WS, : pon i . 
ces, which, without an alteration of the Frame of Government, cannot be — + 
Jegally taken from them; but by proving, in a judicial courfe of proceed- - | 


t= 


ing, inftances of mal-admigiftration.. We therefore left it ig the power of 
the Governor; Council, and Affembly, (whom we view in the ¿prefent 
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men of che State, fo be-molt oompäteat te-the eleMion of judicial; 
asd the Kveral executive officers, which. in the propolea. alterations, they: 
are authorized to choofe) annually toleave out any one who fhall be found 
unequal-te, or otherwife improper for his truft, and appoint. a more fuita- 
ble perfon in his place. ‘But this-Council is not without hope that the . 
enfuing feptenary will furnifh men fo adequate to thofé offices, that the - 
tenure: of them may, -confiltent with the public interefi, be put-upon & 
more ftable foeting, : a no mui 000 
, We alfo:endeavored, after the example ‘öt ‘fome “other States, to guard 
againft the future introduction of an ariftocratic power, deftruétive of the 
‘common weal, . by providing that the fame perfôn fhould: not at one time 
be invefted with too nrany*important offices, efpecially where'one would 
be a hindrance to his properly difcharging the duties of the other, ; -Ani 
likewife to prevent any family, or party, in future, having itin their power 
to eftablith a:fet of connexions prejudicial to che community, by: provide 
ing that certain officers, of che greateft idiffuence-mad importance; fhauld; 
at ftatrd periods,:be reduced to the common level.; and: by being:thus:cons 
: ftantly reminded*of itheir:pglitical:mortality,:be-indueed to-a&’ well: their 
parts while on the'age. > — ia A BESSE 
This Couricil.propófed4tor'your option’ two- ptits fór letting Counlels 
` fors and Repeeferitatives in Affémbly, each differing from tlie: mode now ` 
in ufe, but one of. ‘them :neceffärily confequent to the döfign of reducing ` 
the number. if-either meets with your-approbatién, we- hal)” be happy 
yet cannot ‘hut with the:choiee of Reprefentatives-in-a County Convencion 
may havea trial for'one feptenary. | | AEN 
In reviewing the:proceedings of the” legiflative- 'ahdiéMrecucive branches . 
of government, -and'éxamining whether they have performed: their. duty; 
** as guardians df the; people, or affumed to themfelves; oréxereifed; ortiga ` 
** or preateripowers than they were'entitled: obt the-“Conftitotion;” it^ 
affords us great pleafure to:find matters ofisecommendation; yet: aecompae . 
nied with the tmortification of having-fome-te cenfure: "Buc-as-the Conti. " 
tution! has allotted:us fólely che laft; and nore‘ unpleafiig- tak, we canon . 
ly in general obférve, that, “under God; this Commonwealth ie much in. + 
debred, even for. its prefent exiftence as a féparate community; to de 
undaunted firmnefs, and prudent vigilance for the public’ fafety; which ba ` 
been. vfually maintained ih che legiflative- and emecusive EE 
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tion in Europe ,—fréquently threatened with invafions from. a fifter State, > 


& by her infidious arts-a powerful difaffe&tion "Íómented within the bowels ` 
-of this Commonwealth—denied relief from the authority who alone under - ` 
Heaven could give it. We haye realon to ook up-with gratitadeto thar + 


Being who is'wildom, and by whom. a few hufbandmen, ‘unexperienced ` 


“in the arts of governing, have been enabled to pilot the .fhip througk 


. forms and quickfands, into the haven of independence; and fafety ; and tø 


admire when we confider how much was to be done, and by whom, that, 
it has been fo. well done. ; , usa. 


. But weareobliged to check fuch agteeable thoughts, and however irks 
Tome to our feelings, turn our attention tà the province allotted. us; cen- 
faring fuch unconftitutional proceedings as may be drawn into precedent, 
if left unnoticed, ee 
We would premife in the words of Judge Blackftone, that, “in all’ 
tyrannical governments; the right both.of making & of enforcing the laws, 
is vefted in one;and the fame man, or:oné and the fame body of men, and 
~wherever.thele two powers are united together, there can be no public li- 


berty® ` The Convention who framed the Conftitution of this State, aware ` 


of this, by. a decided diftribution of powers affigned the legillätive autho- 
preme executive to the Governor and Council; and from the laft again 
fevered the judicial, and rendered it independent of both. And to pres 
lerye-this balance of power, thus carefully made, and guard againft any, 
encroachment of one on the proper authority. of either of the other, the 
Conventian made it the duty of the Council'of Cenforà to inquire, “ Whe- 
ther the legiflarive and executive branches of government have affümed 
'tothemfelves, or exercifed, other or greater powers than ghey are entitled. 


— 
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to by the Conftitution” = : ENDE E aac c ÅR 
In how many foevet inftances. therefore; the leg.flative and. executive ` 
‘authorities have tranfgreffed the. limits marked out to. thém be the Conti ` 
‘tution, and intruded upon the ‘province allotted to the other, (whatever 
temporary reafons they might have for fo. doing) they are certainly in thofe' 
particulars deferving of-fevere cenfure, asfuch conduct, from perfons en- .. 
trufted with the important charge of making and executing laws, (by 
‘tramphiog ‘upon the fundamentals of government which ought to be held ` 
i is E : Nos : SUC s i i | B i t = N" N E facred) 


: 

GER 

i > 
2 


ES 


m. a 
a PE 
ig Æ H % "Ss ~ È DN 
£ A wi Y - 
ja R 5 n EA mor äks 
' Soo. KN PE GM 
‘ D 6. ET | e us ONE ; 
D a A * 
Bed SS s % 


facred) -naturally tends to introduce tyranny on the one hand, E N 
on the other, 

In fome inffances, however, it is probable that the Conftitution has been. 
invaded through neceffity, in times of -extfeme danger, when. good | ¿men 
were induced to hazard all confequences for the fake of preferving our ex- 
iftence as a people; yet in a review of thefe proceedings we have thought . 
proper to advert even to fuch breaches of the Conftitution, left they. = s 
fhould be made ufe of as precedents, when no fuch neceffity Mall exift. 

Some inftances of the Council's-affaming power not delegated to, them, 
we now proceed to fele& from their Journal. , ^: 

On the 11th. June, and 20:h October, 1748, they take tne very extra- 
erdinary ftep of divorcing Lurania M'Clean, and Ruth Chamberlain, front 
their refpe&ive hufbands, and declaring their right of matrying again. 

On the 14th November, 1781, they refolve, that Doctor John Page, 
be remitted one fourth part “of the debt due from him to Colonel Willianr 
Marfh, on account of his debts being ‘contracted in continental money. 
It is to be obferved that the debts of Colonel Masfh, by the confifcation of 
his eftate, had before that time become the property of this Common-- 


wealth ; and that in April 1781, the law fixing a general fcale of depre- 


ciation for all debts contracted in continental money, had paffed. . Why 


then Do&or Page fhould be made an exception to the general rule, or 


from whence the authority was derived that in this inftance altered- or 
difpesfed with the operation of the law, we are left in the dark, 

In the feveral acts of the Legifläture relpeéting che furvey of town lines, 
the Governor and Council are, in the opinion of this Board, invefted with 
the fole power and trüft of adjufting the accounts of the feveral perfoms- . 
employed in running thófe lines : yet we find that in March 1784, the: 
Council refolve, ** That the Surveyor. General fettle the accounts of the 
feveral Surveyors uoder his direction, for their fervices in running town 
lines, and draw Orders therefor, or for the payment theréof, on the, hard 


"money tax." ' 


"This (however refpeétable the ae of the Surveyor. Geueral may bey 
appears to this Council to have been delegating a truft; committed to (hem 
folely to execute, and into very unfuitable hands, as it effe&ually deftroy- | 
ed-the check intended by the Legiflature upon the Surveyor’s department. - 
And in the view of this Council, E was a dif dipolo 9 of the public money ` 

- not 
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EE tee E NS VA Ke EE A Al 
flat intended Or authorized by the Legiflature, as ample provifion appears ` 
to have been. made. by. law for compelling the proprietors and inhabitants "` 
of the feveral towns co defray the expence of thofefureeys.. e 
. On the 15:h February, 1782, the Begiflature enacted, * That all public — 
atts, papers and records, that belong to the State; (excepting the particular - 
- records and papers of.the Council) be depofited and remain in the hands af , 
«the Secretary: of State” - That he ateeft and. regifter charters of incorpo- * 
ration, grant copies of all records,” 8&c,:. On the: toth March, 1784, the. ^ 
‘Council refolye,. ** That the "Secretary of Council keep in bis ofice, all be ` 
records, and copies of charters of lands granted previous to Oober 17812 
and: that,. “ón account of the difpuses refpecting bounds of tovinfhips, ` ' 
which may occafion the alteration of fome charters already given, he be 
direéted not to record any. more charters, till the: further order of-Coun~ | 
SR LIN Sa mm CM UM" 

— How the Secretary of State, and Secretary of the:Council, can both, at 

the fame time, pofleis the. records of charters granted previous to: October 
1781; or from whence the Council derive their power to alter of contra- 
vene atts of the Leg flature, when it is by the Conftitution made a princi- 

pal parc of their duty to fee them faithfully executed; is beyond oúr come — — 
prehenfion : nor do we readily -conceive in what manner charteis already ` 


Vine 


Completed. can, with propriety, fuffer an' alteration, ` 
On the gih of March, 1784; the General Aflembly, in order to facili- . 
tate what had been fo long and ardently. wifhed for By them, and every = 

good fubjeét of this State, à fiaal fettlement of the public accounts, toen- - 
able the Aüditors.to'detect embezzlements, :(if any) ‘and the Legiflature: ` 
to provide: for the payment of debts due froin con&ícated eftates ; made it 
the duty of che Auditors tocall.on all perfons who had a&ed in the capas" 
city of Commiffioners of Sequeltration, &c. for fuch books, bonds, deeds, 
notes, and papers, as had come to their: poffzffion bt virtue of their ap. ^ 
poiritment ; and the faid. books and papets;to infpect, examine, and liqui=. - 
date; and'to record in proper books, the eftares, real and perfonal, which: - 
had been confifcated ; fpecifying which'had been fold, by whom, & whofe- ` 
order, and the feyeral amounts in real value, - Andif any perfon, po i~ 
ed of any fuch public papers, fhould. neglect to deliver them to the Audi. 


tors, after demand: made by. them in writing for that purpofe;. he was by 


$ 


faid atk to forfeit alum, not exceeding twenty-five. chowland: pounds... 
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The Auditors Having’ (as this Council ig informed): made faeh- derivar ` i 
in’ writing, of the Honorable John Faffet, Ele; for the papers in his eut, ` 
tódy as Commiffionet of Sequeftration and Sales, and-he having refüfed^ - 
délivering them. agreeable to the demand, the Auditors directed a fait to, ` 
bé cominenced againft him tor the penalty contained in the act. Subfe- 
quent to; which, (we do not affert $t «vas. doxe with the view of embarralfing : 
the Auditors in the performante of their duty, ov of fereening one of their mem ” 
bers, but it had this effect) on the 16th of October, 1784, the Council 
received papers of this kind from Mr. Faffet, (by him declared on oath 
to be thé whole, to tlie beft of his knowledge and remembrance) which. 
had come to kis hands as Commiffioner of Sequeftration, and difcbarged 
din therefrom accordingly. CH this tranfaction, (although a quorum of the 
Auditots were then, and for thirteen days after, at the place where the 
Council fat) the Auditors were kept in profound ignorance 3 and if the 
uncommon feverity of the feafon had not prevented, the Sheriff would have ` 
Teived their writ:upôn Judge Faflet fome time after he was difcharged from 
thé papers by the Council. How che Auditots are now to come at thofe 
papers, cime-muft-diftover. MUUN | AE l 

Tt appears-from the Journal of Affembly, thatin February feffion 1782; 
a grant ‘was made to John Wheeler and his affociates, of-a pore of land 
adjoining Lunenburgh.; but. difficulties ‘having occurred in afcertaining: . 
theprécifelocalfitüation of Lunenburgh, it appears fromthe Journatof Coun- | 
‘cil, that a charter was directed to'be made out en the 28th of October 
laft, of another gore, ¿1 Reg of the former, but without a previous grant being 
nåde by the Affembly. This proceeding being fo evident an infringement 
upon the power vefted in the Affémbly, and at fo late a period, -calls for ' 
the feverelt cenfure of the freemen, and of this Council. Se 

"We now bep your attention in a retrofpective view of Tuch adts-of the *. 
- Lepiflature as we have fele&ted for that purpofe, fome ef which are of- 
«general concern, and very important in their cenfeguences, while the ope. - 
ration of others ‘is confined within «narrower limits, and fearcely worthy ` 
¡públic -nétice for.any other reafon than left they be drawn into precedent, 

:Wé would previbufly obferve, tin the words af the-great Mr. Locke, | 
who fpeaking:ot Tegiflative power, lays it, down as the fundamental law of ^... 
all Cominonwealths, ** That the legiflative-cannot affume to itfelf a-power NT 
sosule by éxtemporary and arbitrary decrees, but is bound to lee i 
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E and Fallin; E to- decide. the E vf the: fotja by jiad | 
> Janding laws, and known autborised Judges.” And that men give up their 
. natural independence to. Tociery with this raf, that they (hall be governed. 
by “known lows x otherwife their peace, quiet, a, property, will be in = Si 
` fame uncertainty. as in a (tate of banne? ot; P 
The fir a& of legiflation we fan notice, is the laft claufe of a. ftature. - 
paled 23d February, 1779, entit ed, * An a making tbe laws of" this State" 
»bemperary y” by. which it. is ena&ted, : That no: Court or Juttice, fait" 
take cognizance of any matter or. thing i in which the title of land is-con- 
«cérned, ot «in ‘any action. ef contract, where: the parties appear te have - 
«made a bargain or contract, by note, bond, debis; or. agreement in writing, | 
or otherwife 3. any: a& or law tothe contrary. notwitkftanding. ”- This - 
statute, togesher- with «thofe ather. pafied . from time to time; prohibiting 
, the tria] of the titles to land,: appears to this-Coüncil to militate again. 
*the:ninth.article in-the Bill of Rights, which is expreffive of the defign of 
«forming focial. compacts, viz. * That every member of. Society hath.2 
right to be protééted inahe enjoyment of life; liberty, and-property,” againit. 
the thirteenth article in.the Bill of Rights, “ That incontrovesfies refpet- - 
ing ; property, and in fuits between man and man, the ‘parties have a right 
e a trial by jury, which ought to be held facred:r” and alío Zeainft there 
words of the XXIIId Se&ión in the Frame of Government, AT Courts 
Ball be open, and jufice Be be epar tial adwinibered without corru ption 
or.unnecéflary delay. `. 
We would ‘afk. how propery is to bë legally  prote&ed, if-not by the ` 
fereral Courts admintftering juftice actording to the known lawsofthe ` 
-lend.? ` How: parties caa be {aid to enjoy their right of trial by:j Jury, when . 
'the Legiflacure. prohibit a trial of any kind .? "And how Courts can with. 
propriety be called open, within «the meaning of-the Conftitution, er et, ` 
"Det be adminiftered therein impartially, without "uaneceffary . delay, when - 
they are difenabled to take-eognizance of say matter wherein the title of. 
aud is concerned, and of any a&ion founded. üpon, contract, which are." 
-nine ienths. of thé caufes where juftice is- fought. 2 . How far. rhe fingulat 
- condition af real property within this Commonwealth, & our peculiar political 
*ficuation, ought to extenuate fhutting | the Courts ut Juttice with xefpe&tio ` 
- Handed, Property, is with: yóu-to decide * $ -but ‘a-Legiflarare’s preventing ` 
gules being brought Kad al ud Zoe is an unheard of oec | 
MM E | Ge Dos ats) ead 
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and one which we prefume. will not: be "accounted" für by:the impartial. 
world, and by pofterity, upon principles very honorable to:the promoters. .- 
of it N ig : A $ . ^ en, : PDA 5 
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`" The laws to:prohibit/the judicial Courts trying land titles; above ally: 
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ded to, pafled 22d Oftober, 1779, 8th November, 1780; 5th March, 1784, --. 


-and 29th October, 1784. - =: 


The act patd by the Legiflature on the-22d of O@ober,. 1779). 
« appointing: Commiffokers for the better regulating titles of land within this: .— 


State, and declaring tir power,” (although this Council is not informed: 


thar any trials in purfuance of it have been completed) ought, not to. - 
efcape your notice. / + .: WE. T" M ST Pe 
This a& appoints five perfons Commiffioners, any three of whom are 
empowered to take into confideration, and fully examine: all the evidence 
relating to, or.refpe&ing the titles of controverted lands in this State s to : 
fend for perfons ; to adminifter oaths ; to'call upon the parties-for char- , 
ters, patents, deeds of conveyancés, &c, and-to examine the, parties upon. 
oath. And they were to make report o the Aflembly, at their next feffion 
in O&ober, which of the various claimants to the fame land ought, in Juf- 
dice and equity, to pofleís, and forever hold the fée of, faid land, &c, &c. 
The act preicribes a mode of procefs for convéning the parties, makes 
provifion for hearing them for and againft the report of the.Commiffion- 
ers, and declares, that the refolution of the Affembly thereupon (when: 


recofded) fhall be an indifputable title to the lands, againft all parties in 


the trial, E 

It is very ufual for all poblic bodies, whether confiting of one, or many. 
natural ones, whofe power is fhort of delpotic, to wifh for an increafe of _ 
it; and to aim at that object as invariably as the needle, withoutvobftruc- | 
tion, points to the pole, Here was am extenfive grafp at the agreeable. 
defideratum of uncontrolled dominion : trials by- jury, in the moft impor. 
tant difpuces concerning property, wholly thrown afide : the Legiflature- , 
afíuming to themfelves the judicial power, fo far. as refpected all the per- `, 
manent property. in the State, and cafting afide all reftraints of law in their: 
decifions ; they were to determine every caule, without. being fhackled- . 
with rules, but by their crude notions of equity; or in other words, ac-. 
cording to their fovereign will and pleafure. By which means all the. 


- landed intereft in the Commonwealth (which in other nations apd faces, | 
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fias Leide, tech viewed: ab T d Serie e E N would be * 
at the abfolute difpofal of thé Legiflators, And the fureft tirle.to'an eftate 
ine Vermont. would be:the:favor ‘of. its. Affembly.: -and this chain of ada- 
mani wonld:be effectually: TIveted;: as. redrefs- (without : 4: diffolution of: . 
goverment): Goler be-expedied 3: none: but: the: Legillature.t whofe. inte». P 
reft it would-be to withhold it, being. competent to give it. | 


What means were made: wit-of by 4: kind. over-ruling. one tb. i 


. prevent this: law being; carried into-egecudon - we Bave.not learned, buc. 
have much teafon to: be erateful.for the events, EL | 

"The-lakt preceding obfervations render "TE unneceffary. to fay any. thing 
more. réfpréting an ad paffed October 22d, 1279, entitled, fma. cons 
Siiuting: the Superior Gourta Court of Equity, and: declaring: their power ," ands 
an att paffed 22d February, 1781, ** Fer quieting difputes concerning. lauded. 
, property; than that they appear to have originated from the lame. fource 3. 
and. were: defigned to exalt che legiflative, at thé .expence of the judicial 
department ; as the former gives. the Governor, Council, and Affembly;. 
the powers of a Court of ‘Chancery, in all caufes exceeding. four thoufand. |. 
_ pounds confeguence, and the latter ere&ts- them into a Court for the deci- ` 
fion of ali difputes:.bétwcen proprietors holding under different. charters. 
.ffued-by. the-fame authority, 

` The feveral ftatutes pañkd for obliging: treditors to accept the: produce: | 
of the country, in De of money, are alfo confidered by.this Council as. 


violations of that prore&ion; which, by the general. and fundamental laws. `` 


of fociety, and by the ninth article in the Bill of Rights above-méntioned, 
every: individual has.a right to expect for his property, upon bis entering. 
into civil fociery, We leave. then. however, (if that can be the cafe) to be 
"uf Bd by the: extremi.y of the times, . and. hope for better, when füch ` 
expedients. Tall be thought unneceffary.. ` 

The a&s alluded:10'in the laft preceding obfervation, paffed aif June 
1782; Oëober 21,. 1782 4 and 25th February, - 1783. 

The a& to- fufpend profecutions again Jofeph Farnfwortb,' Elä päitä ' 
29th O&ober;. 1784, is. afo eReemed:by this Couñeil to merit the ferions. 
attention of the freemen of a. Commonwealth; whicli has yet a character ` 
to gain amongft the kingdomsand ftates of the earth. Ir /declared, ** That 
no: actions fhould.-be. commenced; profecuted, or proceeded i in; againit- 
J ofeph | D bie Hide Commilary-Genera o of Parchales, for rose 

E ^ Mare 


gene been A o 


1 ~ 


smade'by him in his-publie capacity; as Commiffary, until the:rifing of 
‘the Legiflarure in O&ober then nex? ee 
It is the undoubted duty of the Legiflature, when there’ is an abfélute. 
-meceffity of fübftituting credit for mosey, to do it «with as much caution: 7 
«as a prudent man would in his private affairs; and as-carefully to "guard | 
-apainft a diminution of that credit, by providing means of payment at the . 
_ prefixed time,:as a difcreet merchant would in his mercantile tranfa&ions z. 
and ifa State is deficient in thefe prudential maxims, the odium ought te.” 
be proportionate to the magnitude of the confequences. «=. ‘:- 
Fic is therefore with real concern this Council obferves, that*fo many:prez 
«cedents have been afforded of late years, in this *ééftern hemifphere, of 
‘breach of. cóntraéts made og, behalf and by authority ef the public, as 
"with many, ina great degree, to fanétify the meafure: and thatafter pro“. 
-ceeding from one delufion to.another, it has terminated. in the-almoft total: 
of of public eredit. And itis with équal fatisfaétion we have remarked 
tnat this State has, in general, fhewn an honeft difpofition in fulfilling ite . 
« contracts with individuals, fo far'as has been in the power ef government, 
- “by paying them fomething-of real value, This the Leoiflature has. been 
«enabled-to perform, by levying taxes in fome degree proportionate to the 
. public expences, and enforcing the collection of them : ‘and if the exigen- 
des Of thecommunity have neceffitated the contraction of debts, the good - 
difpofition: manifefted in difcharging thofe debts, has preferved our public 
- credit with individual; and the trifling depreciation which the public : 
.. fecurities of this State have at times undergene, has: proceeded :ather from 
a Ícarcity ‘ot fpecie and the example of furrounding States, than.a fear‘of ` 
their being redeemed at their original value, JE TE AME OE 
- - “Fhe a& above-mentioned. in: favor of Mr. Farnfworth, is.confidered by . 
this Council as one ftride towards the: deftruétion of that credit. ,:and the 
more injúnous to the perfons interefted, as they muft have waited a confi- - 
derable time upon the public before paffing the act, A few more:legifla- * 
‘ive procraftinations would have taught individuals the folly. of .truftin 
their property where the power aud-di/pofitionto evade payment were united, 
~ It behoves the freemen, in the opinion of this Board, as a matter: ot the 
Taft importance, to keep-a watchful eye over every ftep of government ` 
i a tends to fap public credit, and to-manifeft their: fevereft refentment ` 
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-© We cannot diffatve the Council of Cenfors, with the pleafing Tatisfadtiön ` 
of having confcienticufly. difcharged the truft: repofed in us, if we omit . 
noticing’ (however difagreeable it may be to many’ influential perfons in: 
this Commonwealth) a law paffed. by the Legiflature in their lait feffión, 
under the title” of, * An: a for fetiling difpuñes ‘refpetting landed property.” 
This Council is of opinion, confidering the various difficulties of coming ` 
tó the knowledge of a good: title to lands in this Commonwealth; which: 
originated. from, and have been clierifhed by, the contentions of different 
States claiming this territory, it is equitable that provifion-fhoüld' be made 
by the Legiflature, in favor of perfons who made ¿ona fide purchafes from . 
. pretended owners, while it was out of their power to know with certainty - 
in whom the title was vefted : (though we cannot agree in fentiment with 
the Legiflature, that the defrauded purchafor fhould be allowed to recover 
his damages, both fram his voucher and the owner of the foil.) But that . 
trefpaffers; who have no pretence of a title, fhould, by legiflätive authoris- 
ty, be enabled to recover from the legal owners, (who, ‘in nümberleís 
- inftances, have been kept out of poffeffion forely againtt their will, and to 
their great impoveriffiment) the value of their improvements, is fanctifying 
iniquity by law; and, br a pof fado at, depriving the Owners of füch. 
property ‘of their right of action againft the trefpaffers : (which remedy 
when the intruder. has’ done more injury than benefit to the farm, it is 
equitable the owner fhould: have). and it is giving: a reward to pérfons for 
tranfgreffing the laws. ‘In: whatever light this part of the ad is viewed, .. 
it may truly befaid co be unprecedented and unparalleled ; & will, unleis 
revifed and miäterially altered, beam indelible blot in the annals of our . 
hiftory; affords: our enemies the moft folid argument they have yet offered 


againft the reafonablenefs of our exiftence as a fovereign State, and be the ;' 


greateft inducement to our friends to defert us, as having too little wifdom, .- 
Or too much maine, to hold the reins of an independent government. ` - 

We are forry. occafion is afforded us to remark, that the'Legiftature, 
efpecially.in the former part of the feptenary, have in Tome iaftances, des 
viated from the:humane fpirit manifefted in the X X VIth Se&ion^óf. the 
Frame of Government: that by directing corporal punifhment to be jii- 
fli&ed. for offences nöt infamous in their batures, that chaftifement is ren- 
dered lefs difgraceful to the delinquent, and leis beneficial to fociety, where 
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the trouble of obtaining,. after feveral, expenfive trials, a RnaF judgment 
agreeably to the known eftablifhed. laws of the land s. if the Legiflature, 
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happy. indeed is t the lot of this ; people. ^ 

"The inftances alluded: tó of jude ments being. vacated by legiflative. atts 
Are AS, fa}lows,- viz, H An olf 1o fe "afde; ond tinder null and. void in late,’ 
A certain, er erder:; aberein mentione di affed. ER March, 1584: * An Së to 
reverfe the "Qveral judgments. therein mentioned pafled gth March, ` 1784 : 
Suit ati ito ferire Dn in Mark ET  polfelfion of a certain ‘farm, until be 

H baut o portunity e recover 

fal peat Against À him,” SI J8th June, 1785: and, 5 An 28 cou. 


RÉ A sw J 


Jirmig. Andrew..Grabom,, of Pa ido MR inthe county of Wi dban, in the quiet - 
and peace table polelon. of the e farm: on which de seg i lines, in i Jaid Putsieys and ` 


endering gli judgments rälpeiting | ihe poffelfion-of the Dë, heretofore bad ahd 
ir deredy, Dan Court af Jaw haben, m mal and Gei?  patied Meu Jure, 

4985 | 
Similar to annulling judementa, | is the. power ésércifed ef flaying execu- 
tions after. judgments. rendered ef -which, in reviewing the acts of” leaif. 


Janon, we find two inflances: oncentitled, “ Aaaf to flay ib? execution o T 


A judgment given by the Superior ‘Court, agaiúb - Wiikerhy 1Wiitusi, Malachi 


Wittum, and Witherly Wiium, ji dun. in. ; favor à of David Cafwell asd Thomas - 


White. pahed 25h February, 1782: "thé other palted Sth, “March, 1784, 


entitled, ** Ann to Bag. an execution, “and | grant a [sss Of mo money "fe: the pur- 


paje of paying. and | fatisfyimg Se LUE execution.” “Thé title of this lat ad, 

Jt fs to:be obierved,. Carriesta | reaver flew than fübftance of: equity in its 
the, State was obliged i In, honor, 'and by promife, to indémaify ¿he detense 
dants: ` ‘the, ad, after judgment, conftrained. ihe creditor tö take. publie 


fecurities at par, both for his. damages, and a large bill of. colts | expended N 


in the fuit.) N DR WM 

Granting pardons by the Legilature,. (except in alis of apaan 
and | perhaps in thofe of trealon. and: murder). is dn “evident: infringenient 
upon the conftitutional p prerogative ef the execütive Council, and. as fuck 
Sucht not ig efcape your notice; “Yet we find. this power "'exercifed by the 
A fi-aibly € on the 26th of Oftober, 1784, 4 ín the way of re/olation, (which 
was exceptionable : for the mode, if oa no ether account) -in the following. 
words. viz. * Refolved, that Lemuel Roberts, abd Noël Potter, be, and 
they are hereby párdoned. (oh account of their former mèrit and profani. [Ubi 


mihin i) for ‘heir offence | E ‘the peta and | dignity of the t of ` 


> 


En Detierinents, and i nälli lifying feveral 1 judg- 
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i363 PME 
this State, in being concerned in, & leading on in a riot, for thé refculambnik 

Carr, out of the hands ot the Sherif’ s deputy : fome time in May: lag”. 
“Ye she exercife of this power had been ‘left in its conftitutional channel, 


former merit and prefent fubmifica, might perhaps have been confidered as 


proper reaforis for mitigating rhe fines, bur not för complete pardons, in. 
crimes tending to the diflolution'ot government, ST 


* N 


Although this Council tonceivei the check intended bt thie: XIVth 
Section of che Frame of Government, if carried into execution, tö be very . 
inconvenient in practice, and expenfive to the State y yet while the Com — 
fticution abfolutely requires bills of a public nature to be printed for the 
confideration of the people, before they are paled into laws, we cannot 
efteem the an exculable in omitting it; and the notien of treating 
the general fyitem of our ftatutes as temporary, we confider as anevafion of 
an article. in the Conftitution, thought by the Convention to be of impor 
Lance. TTI i e Ee SE 
y Qn the-28ch of February, 1782, the Legiflature paffed a law, entitled, 
$s An afi empowering Colonel Samual Robinfon, to give a deed of tbe lands bere- - 


. fter. defcribed, to-tke heirs of WilliamEmms, deceafed ; and vacatíng a certain 
. deed. of the premifes obtained in a fraudulent manner, by Jobn Blakleage Emms, 
"from faid Samuel Rodinfon.” This Council cannot here omit obferving, in 


addition to the reafons already given againft the Legifläture*s exercifin 

judicial powers, and reverfing “judgments, thát-the practice of legiflating 
for individuals, and für particular cales, is ‘much too frequent. If a fub- 
ya feels Bimfelf aggrieved, and thinks the law incompetent to give him 


` gedreís, he immediately applies to the Affembly ; and too often laws are . 


i 


Tuddenly paffed upon fuch application, to relieve in particular cafes, which 
-Jarcaduce confufion into the general fyftem, or are afterwards difcovered 


o be wholly unneceffary, The att laft mentioned (admitting the Legif- 
ue to be a proper Court for determining whether a deed was fraudu- 
lently procuréd) was entirely needlefs ;—the Supreme Court, poflefling. 
ghe powers both of a Court of Law and Equity, being able to give proper ` 
gelict in this and all other cafés of fraud.. When a perfon obtains a pro. 
percy, whieh the law of the land at the time of acquiring it efteems a legal ' 
and equitable eftate, if he is divefted of it by a fovereigri act of power, he 
has 2 right to complain of the injury ; And: all een of ihtereft have a right, - 
and itis their duty, to be alarmed at the precedent z if this was Ser | 
| | $ | Calen ` 
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éste, Colonel -Rebinfonovght riot to have-applied to the-Affembly, gk - 
they to have interfered = 0 oes T RT 
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That part^of. tbe a& pañled in the daft feffion of the Legiflature, for |. 
ereBing the new county: of : Addijon, which authorizes the Governor and `  * 
Council to appoint county. officers therein for the time being, is elleemed 

- by this Board to be an unneceffary violation ef the XX VIIth. Se&ion ef. - 
the Frame of Government ` We are unable to imagine the particular cir= 
cumfitances of, this part of the Commonwealth "te. have been fuch, as. to ` 
` require adopting. fo extraordinary a meáfure, for any other purpofe than to 
give-a lead at fome future county eledion. = = < is TII 
. ` In our enquiries whether .“ the public taxes have been juftly laid and 
- colle&ted in all parts-ef this Commonwealth” we muft offer it as out opi- | 
sion, that neither has been fully rhe:cafe; With regard to the equal cole - 
lection of them, fo many occurrences have intervened, kaoin to'the free. ` 
omen at large, that. the executive part of &évernment does mot appear 
greatly deferving of cenfure for their remiffnefs in this refpe& ;* butin - 
apportioning the taxes this Conticil dees not. believe fall jul ice. h as been 
‘done: allour towns are sew, and ‘a part of the moft populotis -ones fill ` 
ancultiveted s—tradelmen. of all kinds, and men. of genius, are every. > 
‘where much wanted :——it. müft not certainly be therefore, as “good guar- ~. 
:dians of the people,” ‘that faculties are rated, and unimproved real property, < 
and-articles of luxury, left witout affeffment. In the opinion of this Coun- - 
cil, vifible property, in proportion to its real value, is the only fit fubjeck - - 
ei taxation (except the Legiflature Mall find it expedient to impofe a fma . ` 
taxon polls, not minors, for perfonal protection;) and'every deviation from - 
this rule, whether to exgulpate one clafs of.men, or to harrafs another, is + 
an errer in government, and ought to be exploded our future fyftem of ` 
CI M AME A TT ee M 
.. On branch of the duty affigned this. Council is to enquire “in what: : 
maoner-the publie. monies haye' been difpofed of." - In difcharging this. ~~ 
part of the truft repofed in us, we cannot omit mentioning. the diffipation. ' 
of a'conliderable: part of the publie lands in this Stare, at fo early a period. * ; 
that fettlements could opt be made, and in. moft cafés were not ftipulated ` 
to be made, before the conclufion of the wars and at a time-when actual 
duryeys could not be performed : by which means an = | 
Mc a SE Be just <, B 
` ZZ aflate of the arrearage of taxes, fee Appendis =. = = 
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Bid for the confüfion proceeding from interfering erants-+a door, opem ` 
for a variety of lawfuits, and applications, to:the Legiflature to procure. 
compenfation for lands which the granteé$ are unable to held; and the . 
public is deprived ef a fund, which, if righty managed, would probable 
defray the ordinary expences of government. The ungranted"and con. : 
. Bifcated lands feem to have been a boon conferred by providence, for de: 
- fupport of our republic im its infancy, while its fubjeCts were unable to pay ` 
taxes z yet the frit feptenary has féen the whole; or nearly. the whole of 
them, fauandered ; and the inhabitants will have reafonto think themfelyes. . 
peculiarly fortunate, if they yet efcape paying confiderable fums on ac- ^ 
Count of them. How far the peculiar: difficulties the State has been: 
obliged to ftruggle through, ought ro excufe this lavifh difpofition of the: ` 
public property, muft be decided by you, to whom all officers are medi, 
ately, or immediately, acéeuntable for their conduct. — 3 E 
_ This Council is. not infenfible that the freemen tosk to this Board for- 
information, with refpe&t to the confifcation and fale of the-eftates of 
—perfons who joined the enemy 3, and are unhappy, (het aber obtaining all 
the light in our power, we think it moft prudent to refer them to fuch. 
report as the Auditors fhall make on this fubject. And we are alfo un- 
happy, that being deftitute of a complete ftate of the public accounts from. 
. the Auditors, (which we have repeatedly requefted of them) it is out of 
our power te make further enquiries in what manner the. public: monies. ` 
have been difpofed of. Nor ought this Council here to omit noticing that ` 
. the General A ffemblies, previous.to February 1784, are, in the idea of this 
. Council, highly cenfurable for emitting to enact laws adequate to compel. - 
the annual liquidation of the publie accounts > and that the Council are 
not free from blame for the appointment, and continuance of -perfons in; 
office of great public truft, who did not keep regular books : by which: 
means. (we conclude from the information of thofe Auditors who ‘have: 
taken an active part in the bufinefs) feveral public accounts of.a very im- 
portant nature, can never be properly adjufted ; and the defaulters of unge» 
sounted thoufands. wilt probably referve them for their families. 

We have now, in an imperfect: manner, finifhed: the important and invi- 
ious tafk allotted this Council —cenfuring the proceedings. of the fupreme: 
legiflative and executive ‘branches of government, compofed of gentlemen 
af the bef characters, afd greateft induence, in the Commonwealth, A ` 
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— principle of duty has Ted us to fpesk our fentiments with a freedom, which; ` 
‘we are nor jakt Will be difagréeable ‘to: many: Put as wé-Rave-beex .. 
a&uated folely by a defire of contributing’ our mite to the honor and felig © ` 


D s 
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- city of the community, ahd are confcious of no knifteror perfonal motives. `. ` 
` in our proceedings, we cheerfully fubmit our opinions. fo your Candid. — 


confideration ; and if we are: fo unhappy, as materially to differ ja fei, ^. 
= ment from that refpe&able body, the freemen'of the State of Vermont, we ` - 


mut confoleourfelves with the pleafure of -Having meank well, ånd that. 
itigrhelotof humanity: (QR. © + <. Luo TTE oeg TTT 
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